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I. IDENTITY OF PETITIONER 

Rose Linger, Larry Emery, and Richard Emery (the "Linger 

Beneficiaries") are the petitioners in this Court and were the respondents 

in the Court of Appeals. 

II. DECISION BELOW 

The published opinion of the Court of Appeals was originally filed 

on May 19, 2014. The Linger Beneficiaries filed a motion for 

reconsideration on June 9, 2014. That motion for reconsideration was 

denied, but the court made modifications to its earlier opinion and filed its 

final published opinion on August 4, 2014. Appendix, A-1 to A-41. 

III. ISSUES PRESENTED FOR REVIEW 

A. Where the Court of Appeals ruled that the trustor 

substantially complied with the restrictions governing the amendment of 

his trust even though he intentionally attempted to subvert such 

restrictions, does that ruling conflict with prior case law applying the 

doctrine of substantial compliance only where equity demands it, to wit 

Williams v. Bank of California, N.A., 96 Wn.2d 860, 639 P.2d 1339 

(1982); Allen v. Abrahamson, 12 Wn. App. 103, 529 P.2d 469 (1974); and 

Mortimer v. Dirks, 57 Wash. 402, 107 P. 184 (1910)? 

B. Does the Court of Appeals ruling that the Trustees had the 
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right to appeal in this instance conflict with prior case law holding that 

where the dispute is between beneficiaries over who has a right to receive 

from an estate, and there is no impairment of the estate, the estate itself 

does not have a right to appeal, to wit In re Cannon's Estate, 59 Wash. 

130, 133, 109 P. 334 (1910), In re Tucker's Estate, 116 Wash. 475,476, 

199 P. 765 ( 1921 ); and In re Maher's Estate, 195 Wash. 126, 79 P .2d 984 

(1938)? 

C. Does the Court of Appeals ruling restricting the definition 

of an "interested party" who is entitled to statutory notice under TEDRA 

raise an issue of substantial public interest to all trust beneficiaries that 

should be reviewed by the Supreme Court? 

D. Is the ruling ofthe Court of Appeals which declines to 

accept the language of incorporation contained in Tom's trust requiring 

court intervention in the amendment of the Trust an issue of significant 

public interest where such a affects the ability of individuals to craft a less 

restrictive alternative to guardianship while maintaining protective 

oversight of the courts? 

IV. STATEMENT OF THE CASE 

J. Thomas Bernard ("Tom") 1 was a self-made man with substantial 

1 J. Thomas Bernard shall be referred to as "Tom" and James Bernard will 
be referred to as James consistent with the Court of Appeals' decision. 
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real estate holdings. Unfortunately, Tom began to experience declining 

mental capacity in his early 60s, which was about the mid-2000s. (CP 

986.) 

After several years of declining mental capacity, Tom's son James 

Bernard ("James") filed for guardianship ofhis father on April10, 2008. 

(In re Guardianship of Bernard, King County Cause No. 08-4-02728-4 

SEA.) (CP 169-177.) The Petition listed only James and Rose Linger as 

the persons most closely related by blood or marriage.2 A medical report 

by Dr. R. Renee Eisenhauer opined he had frontal lobe dementia, an early 

form of dementia. (CP 189.) Michelle Farris, the court appointed 

guardian ad litem for the guardianship proceeding, noted in her report that 

Tom's personal doctor, Dr. Moe Hagman, had raised the possibility of 

frontal lobe dementia in April 2008 during an examination for pneumonia 

at the University of Washington Medical Center. (CP 194.) Ms. Farris 

recommended "that a Professional Guardian be appointed to serve as 

Guardian of the Person and Estate" for the rest of Tom's life. (CP 199.) 

2 Pursuant to RCW 11.88.030 (1 )(f) a petition for guardianship must list 
the names and addresses of the persons most closely related by blood or 
marriage to the alleged incapacitated person. In 201 0 when a second 
petition for guardianship was filed under King County Cause No. 10-4-
05897-1 SEA, Rose was again listed as a person most closely related by 
blood or marriage to Tom. Rick Emery and Larry Emery were also listed. 
By that time Jamie had passed away. 
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On March 25,2009, Tom and James entered into a TEDRA 

agreement ("March TEDRA"). The March TEDRA recited: 

The Parties further acknowledge and agree that Tom enters 
into this Agreement as a compromise to certain disputes 
that have arisen between Tom and James regarding the 
current management and future disposition of Tom's assets. 
James has indicated that if at any point in the future Tom 
loses testamentary capacity, absent this Agreement, he may 
petition the court for a guardianship of Tom's estate. The 
Parties agree that it is in the best interests of both Parties 
to avoid a guardianship of Tom's estate. Accordingly, 
the Parties agree that establishing the Trust and agreeing to 
the terms of this Agreement is a mutually acceptable less 
restrictive alternative to guardianship of the estate and 
James will forgo filing for a guardianship of Tom's estate 
so long as this Trust is in force and functional. 

(CP 203.) (Emphasis added.) 

Tom had very specific language that expressly limited his own right 

to modify, revoke or amend his estate planning documents written into the 

March TEDRA. The restrictive language and procedures set forth in the 

March TEDRA stated: 

b. Power to Revoke. Pursuant to Article 3 of the Trust, 
Tom has reserved the right (a) to revoke the Trust in its 
entirety, (b) to partially revoke or modify the Trust, and (c) 
to withdraw from the operation of the Trust any part or all 
of the Trust estate. Moreover, under Washington State law, 
Tom reserves the right at any time to amend or revoke the 
Will. Collectively, the rights described in the immediately 
two proceeding sentences shall be referred to as Tom's 
"Modification Powers." The Modification Powers are 
personal to Tom and may not be exercised by his attorneys
in-fact appointed under a duly executed durable power of 
attorney or by any guardian of his estate absent court order. 
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However, although both the Trust and the Will remain 
revocable and/or modifiable by Tom during his lifetime, 
the Parties agree that no exercise ofT om's Modification 
Powers over either or both of the Trust and/or the Will shall 
be effective unless and until: 

i. Tom files a petition for a hearing under RCW 
11.96A in King County Superior court which clearly 
and specifically sets forth a particular proposal for an 
exercise of the Modification Powers. 

ii. timely provides James with a summons for such 
hearing pursuant to RCW 11. 96A.1 00 (and otherwise 
complies with the substantive and procedural provisions 
ofRCW 11.96A) and 

iii. as a result of such a hearing, the court issues an 
order approving the exercise of some or all of the 
particular Modification Power(s) expressly requested in 
Tom's petition. 

Accordingly, the Parties expressly acknowledge and agree 
that any exercise by Tom of his Modification Powers over 
the Trust and/or the Will without first obtaining such a 
court order (and otherwise complying with the terms of this 
Agreement) shall be null and void. 

(CP 203- 204.) 

A memorandum of agreement, was filed with the court on June 10, 

2009, under King County Cause No. 09-4-03011-9. On the same day that he 

signed the March TEDRA Agreement, Tom also executed the J. Thomas 

Bernard Revocable Trust Agreement ("Trust") and a pour-over will. (CP 

203.) 

The Trust contained the following paragraph regarding Tom's 

Modification Powers: 
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Rights Personal to Trustor Subject to Binding Non
Judicial Agreement. . . . Notwithstanding any other 
provision of this Agreement, such rights are subject to that 
certain Non-Judicial Agreement regarding the J. Thomas 
Bernard Revocable Living Trust Agreement ("TEDRA") of 
even date herewith and are not exercisable by Trustor 
unless and until Trustor obtains the court order required by 
such agreement and otherwise satisfies all of the 
requirements imposed by the TEDRA. If and to the extent 
such TEDRA is determined to be unenforceable for any 
reason, the restrictions on Trustor's right to revoke, modify, 
and/or withdraw property from this Trust as stated therein 
shall be incorporated in this Agreement by reference and 
shall remain fully enforceable against the Trustor. 

(CP 208 (bold in original).) 

Five months later in August 2009, Tom wrongfully executed a 

second TEDRA Agreement, which was subsequently executed by James in 

September 2009 ("August TEDRA Agreement"). (CP 235- 237.) 

Concurrent with Tom's signing of the August TEDRA Agreement, he 

executed a Trust Amendment and Codicil to his will. (CP 235.) The Trust 

Amendment altered the designation of one class of contingent remainder 

beneficiaries, but did not change the trustees or revoke the trust. Where 

previously Tom had directed that in the event James predeceased him 60 

percent of the Trust should be distributed to his niece Rose, and his two 

nephews Rick and Larry in equal shares (CP 215-216.); the Trust 

Amendment reduced their shares to $20,000 each, and added three business 

associates of Tom (Leah Karp, Dan Reina, and Diane Viars, referred by the 
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Court of Appeals as the "Karp Beneficiaries") as residual beneficiaries 

splitting 55 percent of the Trust. (CP 239-241.) 

The procedure purporting to exercise the modification powers was 

flawed because: I) no Petition was ever filed to seek approval ofthe August 

TEDRA Agreement; 2) no notice was sent to any party regarding the 

creation of the August TEDRA Agreement; 3) no court hearing was held 

regarding approval of the August TEDRA Agreement; and 4) no court order 

was issued approving the August TEDRA Agreement. 

On September 8, 2010, less than a year after the August Amendment, 

Tom was admitted to NW Hospital Geropsychiatric Center shortly following 

Tom's physical attack on his friend and his friend's companion. Tom's son, 

James, had committed suicide on September 11,2010, but Tom was never 

informed of this fact because of Tom's admission to a hospital for 

psychiatric reasons. (CP 998.) 

On January 13,2011, at the age of67, Tom passed away. 

On February 28, 2011, the probate ofTom's estate was opened in 

King County Superior Court. In that proceeding, the Linger Beneficiaries 

filed a motion for summary judgment that was granted on reconsideration. 

The Karp Beneficiaries, the Co-Trustees ofthe Trust and the Personal 

Representative of the Estate filed notices of appeal. 
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A different trial judge held that the Co-Trustees and the Personal 

Representative did not have the right to appeal in this instance. Notices of 

appeal were also filed with respect to this ruling. 

On appeal the Court of Appeals reversed the trial court's grant of 

summary judgment and held that the Co-Trustees and Personal 

Representative did have the right to appeal. 

V. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED 

A. The Doctrine of Substantial Compliance is an Equitable 
Remedy that Cannot be Applied in this Case Because Tom 
Intentionally Subverted the Express Provisions of the Trust. 

Substantial Compliance is an equitable doctrine intended to relieve 

parties of the potentially unjust results that may occur when strict 

compliance with the terms of a contract has been attempted, but not 

achieved. See Williams 96 Wn.2d 860; see also Allen, 12 Wn. App. 103; 

and see also Mortimer, 57 Wash. 402. Substantial compliance does not 

relieve parties of the duty to at least make an attempt to comply with the 

express terms of an agreement. !d. 

Here, Tom intentionally subverted the terms of the March TEDRA 

which states as follows: 

[T]he Parties agree that establishing the Trust and agreeing 
to the terms of this Agreement is a mutually acceptable less 
restrictive alternative to a guardianship of the estate and 
James will forego filing for a guardianship of Tom's estate 
so long as this Trust is in force and functional. 
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(CP 203.) 

Tom and James settled a guardianship dispute and used a trust as 

the means to do so which allowed them to utilize the TEDRA procedures 

to make their agreement equivalent to a court order. That court order 

required Tom to comply with the Modification Restrictions. To 

paraphrase, the requirements were 1) to note a TEDRA hearing; 2) to 

provide notice to James, and comply with TEDRA (which includes notice 

to affected parties such as Linger Beneficiaries- see below); and 3) to 

have the court approve the changes after the hearing 

The Court of Appeals found that Tom had substantially complied 

with the above procedures because the August TEDRA was equivalent to 

a court order and was agreed to by Tom and James. However, it is 

undisputed that Tom made no attempt to file a petition, serve notice, 

attend a court hearing, or obtain an order as a result of such hearing. 

The Court of Appeals relied on the case of Williams, 96 Wn.2d 

860, to support its position that Tom substantially complied with the 

March TEDRA. But the Court of Appeals misapplied the equitable 

principal of substantial compliance as it was described in Williams, as well 

as the other Washington State cases concerning substantial compliance 

cited herein and in the Court of Appeals decision. In each of those cases 

the courts applied the equitable theory of substantial compliance only 
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where actual compliance was attempted, but failed due to mistake or 

inadvertence. 

In Williams, the modification of the trust in question was merely to 

facilitate a transfer of retirement plan assets from one company that was 

being purchased and incorporated into another company. It was equitable 

to apply the doctrine of substantial compliance where, in the midst of a 

much larger transaction, the parties to the transaction made a small and 

unintentional technical mistake in implementing a modification of the 

trust. See Williams, 96 Wn.2d 860. The Court held that the mistake was 

merely an unintended result of a broader attempt to maintain the 

continuity and the existence of the retirement plan through the corporate 

acquisition. !d. at 867. Had the equitable doctrine of substantial 

compliance not been applied, it would have resulted in a disruption to the 

pension plan for the benefit of numerous individuals who had nothing to 

do with the unintended divergence from the express modification 

procedure. 

Williams is thus distinguishable from our present case where Tom 

had every opportunity to follow the modification procedure, but made the 

conscious decision not to comply simply because it would have been 

inconvenient for him to do so. In reference to Tom's intent to subvert the 

modification restrictions, the August Agreement first acknowledges the 
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existence of the restrictions, then goes on to state, "Accordingly, the 

Parties agree that this Amended Agreement is a more efficient method of 

enabling Tom to exercise such powers." August Agreement, pg 3, ln. 15-

17 (CP 236). The cases of Allen and Mortimer are even more instructive 

than Williams because they are more factually similar to our case and 

because they more clearly describe the equitable foundations upon which 

the doctrine of substantial compliance is based. 

In the 1974 case of Allen, the Division II Court of Appeals refused 

to extend the equitable doctrine of substantial compliance to a life 

insurance beneficiary's attempt to modify his beneficiary designations on 

his insurance policy. The Court recognized that the beneficiary intended 

to make the modification, but "never even attempted to comply with the 

policy requirements of written notification of a change of beneficiary." 

Allen, 12 Wn. App at 108. The Court found this failure to be fatal, citing 

the following explanation of the equitable underpinnings ofthe doctrine: 

Equity requires diligence. Therefore, where the insured 
failed to do all which might reasonably have been 
possible to effectuate his wishes, as to change a named 
beneficiary, aid will be denied. 

Allen, 12 Wn. App at 106. (emphasis added). 

In the present case there is no dispute that Tom failed to do "all 

which might reasonably have been possible" to affect the beneficiary 
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modification in his trust. There was nothing preventing him from filing a 

petition and obtaining a court order. Mere inconvenience was the only 

obstacle which stood in his way of achieving full compliance with the 

modification terms contained in the March TEDRA. 

The scholarly opinion by the Supreme Court in Mortimer, one of 

the earliest Washington State cases to address the equitable doctrine of 

substantial compliance, provides a detailed analysis of the equitable theory 

which is the foundation for the doctrine of substantial compliance: 

But such a rule, being founded in equity, is for the benefit 
of those who do equity, and it cannot be invoked by those 
who willfully and intentionally violate and breach their 
contracts. 'The equitable doctrine of substantial 
performance is intended for the protection and relief of 
those who have faithfully and honestly endeavored to 
perform their contracts in all material and substantial 
particulars, so that their right to compensation may not be 
forfeited by reason of mere technical, inadvertent, and 
unimportant omissions or defects. It is incumbent upon 
him who invokes its protection to present a case in 
which there has been no willful omission or departure 
from the terms of his contract. 

Mortimer, 57 Wash. at 405. (emphasis added; internal citations omitted) 

Tom willfully departed from the terms of his contract simply 

because it was more convenient to ignore the modification restrictions 

then to go through the modification process to which he had agreed. 

Tom's willful disregard of the modification provisions of the March 

TEDRA renders him ineligible to receive the protections of the equitable 
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doctrine of substantial compliance. 

B. The Decision Of The Court Of Appeals Conflicts With Prior 
Case Law By Allowing A Trustee To Take An Adversarial 
Position Against Certain Trust Beneficiaries on Behalf of 
Alternate Beneficiaries. 

The decision of the trial court invalidated a trust amendment that 

changed the beneficiaries of the Trust, but did not invalidate the trust 

itself, or change the trustees. The trial court then ruled that the Trustee's 

were barred from contesting the decision because it would place them in 

an adversarial relationship with their Cestui Que. The Court of Appeals 

overruled the trial court decision and held that the Trustees had a right to 

appeal the trial court's grant of summary judgment for the Linger 

Beneficiaries. 

This Court, in In re Tucker's Estate, 116 Wash. 475,477-78, 199 

P. 765 ( 1921) ruled that only an aggrieved party has a right to appeal. 

Here, the trustees are not an "aggrieved party" as their role in 

administering the trust was wholly unaffected by the determination of the 

trial court. The trustees had a duty to administer the trust for the benefit of 

the Cestui Que, and it would be antithetical to the trustee's duty of loyalty 

to allow them to use the trust corpus to take an active role in litigating who 

the Cestui Que should be. In short, a trustee administers the assets of the 

trust, a trustee does not decide who the beneficiaries of that trust should 
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be. 

It is an undisputed axiom of trust law that a trustee owes a duty to 

the beneficiaries to administer the trust solely for the interest of such 

beneficiaries. RCW 11.98.078 (1) states "A trustee must administer the 

trust solely in the interests of the beneficiaries." (Bold added). 

Accordingly, a trustee is required to have "undivided loyalty." Matter of 

Drinkwater's Estate, 22 Wn. App. 26, 30, 587 P.2d 606 (1978). A trustee 

owes the highest degree of good faith, diligence, and undivided loyalty to 

the beneficiaries. In re Estate of Ehlers, 80 Wn. App. 751,757,911 P.2d 

1017 (1996). 

It is not possible for a trustee to administer the trust solely in the 

interest of the beneficiaries if the trustee is using trust assets to pursue an 

appeal against those very beneficiaries. The invalidation of the Trust 

Amendment did not affect the operation of the Trust, it merely changed 

who the beneficiaries were. Thus, the action is merely a determination of 

who the beneficiaries are. 

A line of cases regarding the executor's right to appeal in a probate 

case directly conflicts with the decision of the court of appeals in this case. 

These cases have held that where the dispute is about who has a right to 

receive, and there is no impairment of the estate, the estate itself does not 

have a right to appeal. See In re Cannon's Estate, 18 Wash. 101 (1897); 
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Cairns v. Donahey, 59 Wash. 130, 133 (1910); In re Tucker's Estate, 116 

Wash. 475, 476 (1921 ); and In re Maher's Estate, 195 Wash. 126 (1938). 

The reasoning behind the line of cases is well described in In re Cannon 's 

Estate: 

'We also are of the opinion that the executor could take the 
appeal, even though any of the parties interested in the 
proceeds of the estate could have prosecuted one. The case 
is essentially different from that of a contest between 
claimants to the estate as heirs or devisees, when it is ready 
for distribution. There the administrator or executor may 
not take sides, for if so he might resist the rightful claimant 
at the expense of the estate to which he might ultimately be 
found entitled. Such claims do not impair the estate, but 
relate only as to who is entitled to the same.' 

In re Cannon's Estate, supra at 105-106 (underline added). Similarly, the 

Restatement (Third) of the Law ofTrusts §79 Reporter's Notes on 

comments c and d (2007) uphold the trustee's right to appeal only "if it is 

necessary to protect the interests of those whom he represents." 

(Underline added.) 

The Court of Appeals cited In re Ferrall's Estate3
, a case from the 

Supreme Court of California, as instructive. The Court cited to language 

from In re Ferrall's Estate that the rule regarding a trustees' right to 

appeal "has generally been limited, however, to prohibiting appeals by a 

trustee from orders merely determining which beneficiaries are entitled to 

3 33 Cal.2d 202, 200 P.2d 1 (1948) (a copy of this case is attached hereto 
as Appendix B. 
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share in a particular fund."4 But the Court of Appeals based its ruling in 

part on the reasoning set forth in the following quote from In re Ferrall's 

Estate: 

There is no substantial difference in this respect between an 
order that terminates a trust and an order that modifies it 
contrary to a specific provision. In either case the litigation 
does not involve merely the conflicting claims of 
beneficiaries to a particular fund, but concerns the 
performance of a duty by the trustees to protect the trust 
against an attack that goes to the very existence of the trust 
itself.5 

Here, the Court of Appeals found that the appeal was more than a 

mere challenge between beneficiaries but was an attack on the Trust 

because the trial court had invalidated the Trust Amendment. However, 

the Trust Amendment was not effective for anything other than 

designating the beneficiaries. The August Trust Amendment amended 

two provisions. The first amendment related to paragraph 3.3, which dealt 

with Tom's ability to modify the Trust. (CP 239.) The second 

amendment was to Article 8 of the Trust that designated who the 

remainder beneficiaries of the Trust would be following Tom's death. (CP 

239-241.) The appeal was merely to determine which beneficiaries are 

entitled to share in a particular fund. Given the only relevant portion of 

the August Amendment at issue was the beneficiary designations, this 

4 Court of Appeals decision, p. 38 citing 33 Cal.2d at 205-206. 
5 !d. citing 33 Cal.2d at 206. 
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appeal was simply a contest between beneficiaries. 

The following additional language from In re Ferrall's Estate is 

instructive: 

Since a trustee must deal impartially with beneficiaries (see 
Scott on Trusts § 183), he should not be allowed to 
participate in the adjudication of their individual claims. 
Under such circumstances the trustee is therefore to be 
regarded as a mere stakeholder with no duties to perform 
other than to pay out funds to the various claimants as 
ordered by the proper court, and the beneficiaries must then 
protect their own rights. On the other hand, it is generally 
held that a trustee may appeal in his representative capacity 
if it is necessary to protect the interests of those whom he 
represents. Thus, since it is the duty of the trustee to defend 
the estate against attacks by third persons (see Scott on 
Trusts, 940), he may appeal from an order in their favor 
that affects the estate as a whole.6 

Imagine that in this instance the co-trustees had expended $50,000 

in appealing the Court's order, but instead of reversing the trial court the 

Court of Appeals affirmed the trial court's ruling invalidating the Trust 

amendment. A question arises: would there be any legal relief available to 

the beneficiaries against the co-trustees when the co-trustees had merely 

exercised their right to appeal as the Court now holds, or is it just water 

under the bridge? A fiduciary with a statutory duty to administer a trust in 

the sole interest of the beneficiaries should not be permitted to appeal 

when the outcome of the appeal only determines the identity of the 

6 33Cal.2d at 204-05, Attachment B. 
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beneficiary. For a litigious trustee or his or her attorney, such a ruling 

would be a license to print money at the expense of a successful 

beneficiary. 

C. The Ruling by the Court of Appeals Addresses an Issue of 
Substantial Public Interest in Redefining Who is an 
"Interested Party" to a Trust under RCW 11.96A.030 and 
Thus Entitled to Notice of Proceedings Involving Such Trust. 

Once the parties invoked TEDRA to settle the guardianship issue, 

the Linger Beneficiaries became entitled by law to notice of any court 

proceeding to amend Tom's estate plan. However, the Court of Appeals 

held that the Linger Beneficiaries were not "parties" for purpose of 

TEDRA. 

RCW 11.96A.030 (5) defines "party" for purposes ofTEDRA as 

follows, in pertinent part: 

"Party" or "parties" means each of the following persons 
who has an interest in the subject of the particular 
proceeding and whose name and address are known to, or 
are reasonably ascertainable by, the petitioner: 

(e) A beneficiary, including devisees, legatees, and trust 
beneficiaries; 

(i) Any other person who has an interest in the subject of the 
particular proceeding; ... 

(Underline added.) 

In determining whether the Linger Beneficiaries were "parties" for 

the purpose of receiving notice of hearing pursuant to the Modification 
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Restrictions or being required as signatories to the August TEDRA, the 

Court of Appeals acknowledged that the Linger Beneficiaries were "trust 

beneficiaries," but held that they must have a "present interest" that is 

"specific to the 'particular proceeding' at issue." (Court of Appeals 

decision, p.32). According to the Court of Appeals, the Linger 

Beneficiaries did not have such an interest as contingent beneficiaries. 

But as contingent beneficiaries they still had an interest in the trust, and 

the modification of the trust materially affected such interest. 

This ruling represents an issue of first impression under the present 

statutory framework ofTEDRA. It is an important issue that affects 

thousands of trust beneficiaries throughout Washington State and should 

be considered by the Supreme Court. 

D. The Court of Appeal's Ruling Too Narrowly Interprets The 
Words oflncorporation Contained in Tom's Trust Thus 
Altering its Effectiveness as a Less Restrictive Alternative to 
Guardianship. 

The Court of Appeals held that the modification restrictions 

contained in the March 2009 TEDRA were not incorporated into the Trust 

Agreement. For this holding, the Court focused its analysis on the words 

"subject to" found in paragraph 3.3 of the Trust Agreement, and 

determined that "subject to" was not language of incorporation. But Tom 

executed the March Agreement, his Trust, and his Will with the primary 
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purpose of protecting his estate while avoiding the need for a 

guardianship. In order to do this, he created modification restrictions 

which he intended to incorporate into all of the documents. Without such 

an incorporation, the primary purpose of the documents fails because there 

are no enforceable restrictive provisions, such as the requirement of a 

court hearing. It is an issue of significant public interest to ensure that, 

when an individual establishes a less restrictive alternative to guardianship 

that incorporates several documents and requires court supervision, those 

documents are properly incorporated such that the purpose of the overall 

plan is upheld. 

VI. CONCLUSION 

The Court of Appeals decision conflicts with prior case law and 

raises issues of substantial public interest. The Court's decision 1) 

eliminates equitable underpinnings of the doctrine of substantial 

compliance; 2) grants Trustees the power to act against the best interests 

of their cestui que; 3) addresses an issue of first impression that is of 

substantial public interest with regard to the definition of an "interested 

party" under TEDRA; and 4) addressed an issue of substantial public 

interests with regard to the implementation of less restrictive alternatives 

to guardianship. These are important issues which deserve the attention 

and consideration of the Washington State Supreme Court. 
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In re the Estate of 

J. THOMAS BERNARD, 

Deceased. 
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) 

No. 69608-4-1 
(Consolidated with 

No. 69702-1-1) 

DIVISION ONE 

PUBLISHED 

FILED: August 4. 2014 

Cox, J.- A court's paramount duty in construing a testamentary 

instrument is to give effect to the maker's intent. 1 We determine that intent from 

the instrument as a whole.2 Similarly, "[t]he 'touchstone of contract interpretation 

is the parties' intent."'3 We follow "the objective manifestation theory of contracts, 

imputing an intention corresponding to the reasonable meaning of the words 

used."4 

Generally, a personal representative of an estate has the right to appeal 

an adverse decision in a will contest, as it is the duty of the executor to take all 

1 In re Estate of Riemcke, 80 Wn.2d 722, 728, 497 P.2d 1319 (1972). 

2J.Q.. 

3 Realm. Inc. v. City of Olympia, 168 Wn. App. 1, 4-5, 277 P.3d 679 
(quoting Durand v. HIMC Corp., 151 Wn. App. 818, 829, 214 P.3d 189 (2009)), 
review denied, 175 Wn.2d 1015 (2012). 

4 !Q.. at 5. 
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legitimate steps to uphold the testamentary instrument.5 Likewise, a trustee may 

appeal an adverse ruling that goes to the validity of the trust itself. 6 

Here, a trial court judge decided on reconsideration of a motion for partial 

summary judgment that the First Codicil to the Will of J. Thomas Bernard, dated 

August 27, 2009, and the First Amendment to the J. Thomas Bernard Revocable 

Trust Agreement of even date were null and void as a matter of law. We 

conclude from our de novo review of these and other material documents that 

this was error. 

We also conclude that a different trial court judge erred in deciding that the 

personal representative of the estate and the trustees of the trust did not have 

the right to appeal the adverse ruling we described in the previous paragraph. 

The circumstances of this case do not warrant that ruling. 

We reverse and remand for further proceedings. 

In 2008, James Bernard filed a petition for guardianship of his father, J. 

Thomas Bernard, and his father's estate. James alleged in the petition that Tom 

suffered from dementia and short-term memory loss. 7 James also alleged that 

Tom's reasoning and judgment were impaired and that Tom was vulnerable to 

financial exploitation. 

The following year, Tom executed the Will of J. Thomas Bernard and the 

J. Thomas Bernard Revocable Trust Agreement, both of which are dated March 

5 See In re Klein's Estate, 28 Wn.2d 456,475, 183 P.2d 518 (1947). 

6 See In re Ferrall's Estate, 33 Cal. 2d 202, 205-06, 200 P.2d 1 (Cal. 
1948). 

7 For clarity, we refer to father and son by their first names. 
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25, 2009. On advice of counsel, Tom used a revocable living trust "to avoid any 

negative tax consequences along with a notice requirement to [James] if Tom 

wanted to modify the Trust."8 

On March 27, 2009, the superior court dismissed the guardianship petition 

that James filed the previous year. 

The trust agreement provided that the residue of Tom's estate would pass 

to James or his issue. It also provided that if James predeceased Tom and left 

no issue, the estate would pass to Tom's niece and nephews, Rose Linger, Larry 

Emery, and Richard Emery (the "Linger Beneficiaries"), and to various 

organizations. Under this instrument, each of the Linger Beneficiaries was to 

receive a 20 percent share. 

Tom reserved in this revocable trust the power to revoke, withdraw 

property from, or modify the trust. These rights are stated in Article 3.1 of the 

trust instrument. Additionally, the instrument included provisions about 

exercising these rights: 

3.2 Effectiveness. Any revocation, withdrawal of property, 
or modification shall be valid and fully effective whenever Trustee 
shall receive from Trustor written notice thereof, except that the 
powers and duties of Trustee shall not be changed without 
Trustee's written consent. In the case of revocation or withdrawal 
of property, Trustee shall have a reasonable time to transfer or 
deliver the property. 

3.3 Rights Personal to Trustor Subject to Binding Non
Judicial Agreement. The rights reserved by the Trustor are 
personal to Trustor and may not be exercised by Trustor's 
attorneys-in-fact appointed under a duly executed durable power of 
attorney or by any guardian of Trustor's estate absent court order of 

8 Clerk's Papers at 423. 
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a court of competent jurisdiction. Notwithstanding any other 
provision of this Agreement, such rights are subject to that certain 
Non-Judicial Agreement regarding the J. Thomas Bernard 
Revocable Living Trust Agreement ("TEDRA") of even date 
herewith and are not exercisable by Trustor unless and until Trustor 
obtains the court order required by such agreement and otherwise 
satisfies all of the requirements imposed by the TEDRA. If and to 
the extent such TEDRA is determined to be unenforceable for any 
reason, the restrictions on Trustor's right to revoke, modify, and/or 
withdraw property from this Trust as stated therein shall be 
incorporated in this Agreement by reference and shall remain fully 
enforceable against the Trustor.£91 

Tom and James also executed the "Non-Judicial Agreement Re Trust 

Pursuant to RCW 11.96A," effective as of March 27, 2009 (the "March TEDRA 

agreemenf').10 They were the only parties to this agreement. 

The agreement stated that it was "a compromise to certain disputes that 

have arisen between Tom and James regarding the current management and 

future disposition of Tom's assets."11 It also stated that the parties "agree that 

establishing the Trust and agreeing to the terms of this Agreement is a mutually 

acceptable less restrictive alternative to a guardianship of the estate and James 

will forgo filing for a guardianship of Tom's estate so long as this Trust is in force 

and functional."12 

The agreement further provided three requirements to be met before Tom 

exercised his modification powers: 

9 ld. at 208 (emphasis added). 

10 & at 427-32. 

11 lQ.,_ at 428. 

12 lQ.,_ 
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[A]Ithough both the Trust and the Will remain revocable and/or 
modifiable by Tom during his lifetime, the Parties agree that no 
exercise of Tom's Modification Powers over either or both of the 
Trust and/or the Will shall be effective unless and until: 

i. Tom files a petition for a hearing under RCW 11.96A in 
King County Superior court which clearly and specifically sets forth 
a particular proposal for an exercise of his Modification Powers, 

ii. timely provides James with a summons for such hearing 
pursuant to RCW 11.96A.100 (and otherwise complies with the 
substantive and procedural provisions of RCW 11 .96A), and 

iii. as a result of such a hearing, the court issues an order 
approving the exercise of some or all of the particular Modification 
Power(s) expressly requested in Tom's petition. 

Accordingly, the Parties expressly acknowledge and agree 
that any exercise by Tom of his Modification Powers over the Trust 
and/or the Will without first obtaining such a court order (and 
otherwise complying with the terms of this Agreement) shall be null 
and void)131 

In June 2009, Tom's attorney filed with the superior court a memorandum 

summarizing the terms of the March TEDRA agreement. 

Tom's relationship with his niece, Rose Linger, deteriorated. In July 2009, 

the trustees for the trust sued Linger and her husband to collect outstanding 

loans. 

In August 2009, Tom and his son, James, executed a second "Non-

Judicial Agreement Pursuant to RCW 11.96A," effective as of August 27, 2009 

(the "August TEDRA agreement"). They were the only parties to this second 

agreement. 

13 lit. at 429. 
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This August TEDRA agreement acknowledged the three modification 

requirements set out in the March TEDRA agreement. It also stated that ''this 

Amended Agreement will satisfy the [March TEDRA] Agreement's requirement to 

obtain a court order prior to any exercise of Tom's Modification Powers." 

The August TEDRA agreement included, as attached exhibits, 

unexecuted copies of the First Amendment to the J. Thomas Bernard Revocable 

Trust Agreement and the First Codicil to the Will of J. Thomas Bernard. 

The first amendment to trust and the first codicil state that they are also 

effective as of August 27, 2009. 

The substance of the changes from the March 2009 trust was to reduce 

the shares of the Linger Beneficiaries from 20 percent each to $20,000 each. 

Moreover, the first amendment to trust added additional contingent beneficiaries: 

Leah Karp, Diane Viars, and Daniel Reina {collectively the "Karp Beneficiaries"). 

These beneficiaries are also to receive shares of the trust estate, two of them 

receiving 15 percent shares each, and one receiving a 25 percent share. 

This record indicates that the trust estate is substantial. Thus, the 

distributive scheme-shares of $20,000 or percentages of the trust estate-has a 

substantial impact on the amounts that the contingent beneficiaries may receive 

from the estate. 

In February 2010, Tom's attorney filed with the superior court a 

memorandum summarizing the terms of the August TEDRA agreement. 

James predeceased Tom in September 2010, leaving no issue. Tom died 

in January 2011. 

6 
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After the filing of Tom's testamentary documents with the court, the Linger 

Beneficiaries, by amended petition, contested the March TEDRA agreement, the 

Will of J. Thomas Bernard dated March 25, 2009, the J. Thomas Bernard 

Revocable Trust Agreement dated March 25, 2009, the First Codicil to the Will of 

J. Thomas Bernard, dated August 27, 2009, 14 and the First Amendment to the J. 

Thomas Bernard Revocable Trust Agreement, dated August 27, 2009. 

The Linger Beneficiaries moved for partial summary judgment. They 

requested that the court invalidate the "March Agreement." They identified this 

agreement as including the March TEDRA agreement, the will, and the revocable 

trust. They also sought to invalidate the "August Agreement." They identified 

this agreement as including the August TEDRA agreement, the first codicil, and 

the first amendment to trust. 

Alternatively, the Linger Beneficiaries argued that the "August 2009 

Amendment"-the first amendment to trust and the first codicil-was void. The 

personal representative of the estate, the trustees of the trust, and the Karp 

Beneficiaries opposed the motion. 

The trial court denied the motion for partial summary judgment, concluding 

that there were genuine issues of material fact related to the March TEDRA 

agreement. The court deferred making any decision "involving the validity and 

14 The parties erroneously stated that these documents were dated August 
22, 2009. The record indicates that the first amendment to trust and the first 
codicil were executed on August 27, 2009 and that the effective date of the 
August TEDRA agreement was also August 27,2009. See Clerk's Papers at 11, 
239-42, 422, 440. 
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effectiveness of subsequent agreements reached between the testator, [Tom], 

and his son [James], specifically the August TEDRA agreement." 

The Linger Beneficiaries moved for reconsideration of the denial of 

summary judgment. They requested the court to reconsider its deferral of the 

legal issues related to the validity of the August TEDRA agreement, the first 

amendment to trust, and the first codicil. 

By its order dated October 19, 2012, the trial court granted the motion for 

reconsideration. It concluded that the first codicil, effective as of August 27, 

2009, and the first amendment to trust of even date were "null and void as a 

matter of law." This order incorporated the court's oral ruling of October 12, 

2012. 

The Karp Beneficiaries moved for reconsideration of the October 19, 2012 

order. The personal representative of the estate and the trustees joined in their 

motion. The court ultimately denied reconsideration. 

The personal representative of the estate and the trustees of the trust 

petitioned for instructions. They sought a determination whether they had a right 

to appeal the October 19, 2012 order. The Karp Beneficiaries supported this 

petition. A court commissioner decided that the personal representative and the 

trustees "have an absolute right to appeal" this order. 

The Linger Beneficiaries moved for revision of the commissioner's order, 

and the matter came before a different superior court judge than the one who 

entered the October 19, 2012 order. The revision judge granted this motion, 

8 
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concluding that the personal representative and trustees "do not have the right to 

appeal" the October 19, 2012 order. 

The Karp Beneficiaries appeal. The personal representative of the estate 

and trustees of the trust also appeal. 

THE FIRST AMENDMENT TO TRUST AND FIRST CODICIL TO WILL 

The Karp Beneficiaries argue that the trial court erred when it concluded 

that the first amendment to trust, effective August 27, 2009, and first codicil to will 

of even date are null and void as a matter of law. We agree. 

We review de novo the grant or denial of a summary judgment motion.15 

Summary judgment is appropriate only if there is no genuine issue of material 

fact, and the moving party is entitled to judgment as a matter of law.16 The court 

must consider all facts submitted and all reasonable inferences from the facts in 

the light most favorable to the nonmoving party. 17 

We review de novo the interpretation of a will or trust instrument.18 

"Where the meaning of an instrument evidencing a trust is unambiguous, the 

15 Tiffany Family Trust Corp. v. City of Kent, 155 Wn.2d 225, 230, 119 
P.3d 325 (2005). 

16 CR 56(c). 

17 Yakima Fruit & Cold Storage Co. v. Cent. Heating & Plumbing Co., 81 
Wn.2d 528, 530, 503 P.2d 108 (1972}. 

18 In reWash. Builders Benefit Trust, 173 Wn. App. 34, 75, 293 P.3d 1206 
(citing In re Estate of Curry, 98 Wn. App. 107, 112-13, 988 P.2d 505 (1999)), 
review denied, 177 Wn.2d 1018 (2013). 

9 
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instrument is not one requiring judicial construction or interpretation .... "19 

When construing a testamentary instrument, our paramount duty is to give 

effect to the maker's intent.20 That intent must be gathered from the instrument 

as a whole, and specific provisions must be construed in light of the entire 

document.21 

Similarly, "[t]he 'touchstone of contract interpretation is the parties' 

intent."'22 'Washington courts follow the objective manifestation theory of 

contracts, imputing an intention corresponding to the reasonable meaning of the 

words used."23 

Here, the trial court did not address whether Tom had the capacity to 

make any of the testamentary documents or the two TEDRA agreements that are 

before us. Neither do we. The question of his capacity is not properly before us 

at this time, despite this argument in the appellate briefing by the Linger 

Beneficiaries. Likewise, the question of whether Tom was subjected to undue 

influence is not before us. 

19 Templeton v. Peoples Nat'l Bank of Wash., 106 Wn.2d 304, 309, 722 
P.2d 63 (1986). 

20 Riemcke, 80 Wn.2d at 728. 

21 .!.9.:. 

22 Realm, 168 Wn. App. at 4-5 (quoting Durand, 151 Wn. App. at 829). 

23 .!.9.:. at 5. 
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Rather, the focus of our review is limited to the trial court's decision 

declaring the first codicil to will, effective as of August 27, 2009, and the first 

amendment to trust of even date void as a matter of law. 

Terms of the March 25, 2009 Trust and Will 

In order to determine whether Tom complied with the specific method of 

modification when he executed the first amendment to trust, we first determine 

the modification requirements imposed by the trust itself. 

The following articles in the trust instrument are relevant to this inquiry: 

3.2 Effectiveness. Any revocation, withdrawal of property, 
or modification shall be valid and fully effective whenever Trustee 
shall receive from Trustor written notice thereof, except that the 
powers and duties of Trustee shall not be changed without 
Trustee's written consent. In the case of revocation or withdrawal 
of property, Trustee shall have a reasonable time to transfer or 
deliver the property. 

3.3 Rights Personal to Trustor Subject to Binding Non
Judicial Agreement. The rights reserved by the Trustor are 
personal to Trustor and may not be exercised by Trustor's 
attorneys-in-fact appointed under a dully executed durable power of 
attorney or by any guardian of trustor's estate absent court order of 
a court of competent jurisdiction. Notwithstanding any other 
provision of this Agreement, such rights are subject to that certain 
Non-Judicial Agreement regarding the J. Thomas Bernard 
Revocable Living Trust Agreement (''TEDRA") of even date 
herewith and are not exercisable by Trustor unless and until Trustor 
obtains the court order required by such agreement and otherwise 
satisfies all of the requirements imposed by the TEDRA. If and to 
the extent such TEDRA is determined to be unenforceable for 
any reason, the restrictions on Trustor's right to revoke, modify, 
and/or withdraw property from this Trust as stated therein shall be 
incorporated in this Agreement by reference and shall remain 
fully enforceable against the Trustor.[241 

24 Clerk's Papers at 208 (emphasis added). 
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Article 3.2 of this trust makes clear that Tom could modify the March 2009 

trust and that such modifications "shall be valid and fully effective" on written 

notice to the trustee.25 Of course, this provision is subject to other material 

provisions of this trust. 

Article 3.3 imposes additional conditions on modification of the trust 

beyond written notice to the trustee. Specifically, the Trust instrument states that 

modification is "subject td' the March TEORA agreement.26 

The Linger Beneficiaries point to Article 3.3 to assert that this provision 

incorporates the terms of the March TEDRA agreement into the trust instrument. 

We disagree. 

"Considerable caution must be exercised in applying the doctrine of 

incorporation by reference."27 The reference "must show an intention on the part 

of the testator to incorporate or adopt the document referred to. The intention of 

the testator to incorporate into a will a paper or document must clearly appear ... 

• "28 Additionally, it "must clearly and definitely describe or identify the documents 

intended to be incorporated, or render them capable of identification by extrinsic 

evidence, so that no room for doubt can exist as to what papers were meant."29 

251Q.. 

2s Jd. (emphasis added). 

27 Baarslag v. Hawkins, 12 Wn. App. 756, 763, 531 P.2d 1283 (1975). 

281Q.. (quoting 94 C.J.S. WILLS§ 163 (1956)). 

29 ld. 
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Here, Tom's decision to use the term "subject to" in Article 3.3 is 

significant. It shows that he intended the primary relationship between the trust 

instrument and the March TEDRA agreement to be conditional, not one of 

incorporation. 

This conclusion is supported by examining the definitions of these terms. 

"Incorporate" is defined as "[t]o combine with something else" and "[t]o make the 

terms of another (esp. earlier) document part of a document by specific 

reference."30 "Subject" is defined as "[c]ontingent or dependent."31 

Further, the plain words of this article also show that Tom intended that 

incorporation of the provisions of the March TEDRA agreement into the trust was 

conditioned on the happening of future events. The first clause of the last 

sentence of this article conditions incorporation of the March agreement on "if 

and to the extent such TEDRA is determined to be unenforceable."32 And the 

use of the words "shall be incorporated in this Agreement by reference ... " 

further conditions incorporation on a future event following the effective date of 

the trust. 33 

Thus, the plain language of the trust shows that the substantive 

requirements of the March TEDRA agreement would not be combined into the 

30 BLACK'S LAW DICTIONARY 834 (9th ed. 2009). 

31 AMERICAN HERITAGE DICTIONARY 1788 (3d ed. 1992). 

32 Clerk's Papers at 208 (emphasis added). 

33 ~(emphasis added). 
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trust instrument itself, absent a determination that the March TEDRA agreement 

was unenforceable. 

Accordingly, when we apply the plain meaning of "subject to" in this 

context, we conclude that modification of this March 2009 trust was also 

contingent on compliance with the provisions of the March TEDRA agreement as 

it then existed or was later amended. Tom's intent in Article 3.3 was to require 

compliance with such provisions of this agreement as a condition to modifying 

the trust. 

A necessary implication of this wording and structure is that the March 

TEDRA agreement could be modified without modifying the terms of the trust. 

The terms of the trust itself would only be modified upon incorporation, only 

triggered by a determination that the agreement was unenforceable. 

Our conclusion is consistent with Tom's counsel's, one of the drafting 

attorneys, explanation of the reason for preparing these two instruments in the 

ways stated: 

The Three Steps [stated in the March TEDRA agreement] were 
intentionally not incorporated into the [March 2009] Revocable 
Living Trust agreement, except in the unlikely event [that] the 
March TEDRA Agreement was determined to be unenforceable 
(see Revocable Trust agreement, Paragraph 3.3). This was done 
so that, provided the March TEDRA Agreement was not determined 
to be unenforceable, the delivery by Tom to his trustees of "written 
notice thereof" would be all that was required for Tom to 
unequivocally manifest his intention to revoke or modify the Estate 
Planning Documents (see Revocable Trust agreement, Paragraph 
3.2), provided that any such amendment would be "subject to" the 
contractual rights (if any) conferred upon James in the March 
TEDRA Agreement, as it may be amended.!34l 

34 Clerk's Papers at 786 (some emphasis added). 
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A related question is whether the March 2009 will incorporates the 

provisions of the March 2009 TEDRA agreement. We conclude that the will does 

not incorporate these provisions. 

Tom's March 2009 will contains a similar provision to that in the March 

2009 trust. Specifically, it states: 

This Will is subject to that certain Non-Judicial Agreement regarding the 
J. Thomas Bernard Revocable Living Trust Agreement of even date 
herewith.[35l 

Noticeably absent is any mention of incorporation of the provisions of the 

Non-Judicial Agreement Re Trust Pursuant to RCW 11.96A, effective as of 

March 27, 2009. For the reasons we already discussed with respect to the 

March 2009 trust, the provisions of the March TEDRA agreement were never 

incorporated into the will itself. We conclude that modification of the March 2009 

will was also "subject to" compliance with the terms of the March 2009 TEDRA 

agreement. 

Terms of the March TEDRA Agreement 

As just discussed, modification of both the trust and will is conditioned on 

satisfying the provisions of the separate March TEDRA agreement as it then 

existed or was later modified. Accordingly, we must determine the terms of the. 

March TEDRA agreement at the time that Tom executed the first amendment to 

trust and the first codicil. 

The plain language of the March TEDRA agreement states: 

35 Jd. at 7 (emphasis added}. 
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[A]Ithough both the Trust and the Will remain revocable and/or 
modifiable by Tom during his lifetime, the Parties agree that no 
exercise of Tom's Modification Powers over either or both of 
the Trust and/or the Will shall be effective unless and until: 

i. Tom files a petition for a hearing under RCW 11.96A in 
King County Superior court which clearly and specifically sets forth 
a particular proposal for an exercise of his Modification Powers, 

ii. timely provides James with a summons for such hearing 
pursuant to RCW 11.96A.1 00 (and otherwise complies with the 
substantive and procedural provisions of RCW 11.96A), and 

iii. as a result of such a hearing, the court issues an order 
approving the exercise of some or all of the particular Modification 
Power(s) expressly requested in Tom's petition. 

Accordingly, the Parties expressly acknowledge and agree 
that any exercise by Tom of his Modification Powers over the Trust 
and/or Will without first obtaining such a court order (and otherwise 
complying with the terms of this Agreement) shall be null and 
void)361 

This agreement imposes three further requirements for modification of the 

trust beyond the requirement of written notification to the trustees imposed by 

Article 3.2 of the trust. Namely, the March TEDRA agreement requires that Tom 

petition for a hearing (specifically stating the proposed modifications), serve 

James with a summons for that hearing, and obtain a court order as a result of 

that hearing. 

The next question is whether these terms were later modified by the 

August TEDRA agreement. This inquiry involves two questions. First, whether 

the March TEDRA could be modified by a second TEDRA agreement. Second, 

36 ll!:_ at 429 (emphasis added). 
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if so, whether the August TEDRA agreement modified the March TEDRA 

agreement's three requirements. 

First, we must determine whether the March TEDRA could be modified by 

another TEDRA agreement. The Karp Beneficiaries argue that the trial court 

erred when it concluded that the March TEDRA agreement expressly required a 

court order to modify it and that the March TEDRA agreement could not be 

nonjudicially amended. We agree. 

As the trial court correctly recognized in its oral decision, "The case law is 

clear that parties to an agreement setting forth restrictions or limitations on 

modifications to a contract are free to later waive, supersede or revoke those 

limitations and restrictions."37 The court cited to Smyth Worldwide Movers. Inc. v. 

Whitney for the following proposition: "If the parties to an action made by 

stipulation consent to the entry of a judgment, we know of no reason why they 

cannot also consent to its vacation or modification . . . . 1138 

But after acknowledging these general principles, the court commented, 

"[T]hat is not the scenario here."39 It concluded that the March TEDRA 

agreement could not be modified, stating: 

The March TEDRA agreement expressly provided that 
the parties could not modify that agreement without prior 
court approval. Under TEDRA, upon filing the agreement, the 
agreement is equivalent to a final court order, binding on all 
persons interested in the estate or trust. Thus, this Court can only 

37 Clerk's Papers at 810·11. 

38 .!ft. at 810 (citing 6 Wn. App. 176, 179, 491 P.2d 1356 (1971). 

39 .!ft. at 811 . 
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construe the March agreement as a court order mandating that the 
March agreement could not be modified or rescinded without prior 
court approval. By invoking the jurisdiction and authority of the 
court, the parties could not waive or rescind the court order 
requiring prior court approval for modification.l401 

But the March TEDRA agreement is silent on whether the parties could 

modify that agreement without prior court approval. The court misread this 

agreement to say otherwise. 

The plain language of the March TEDRA agreement provides that the 

three requirements apply to an exercise of Tom's "Modification Powers" over 

"either or both of the Trust and/or the Wi/1."41 The March TEDRA agreement 

is not either of these two. 

The term "Modification Powers" is expressly defined in the March TEDRA 

agreement: 

b. Power to Revoke. Pursuant to Article 3 of the Trust, Tom 
has reserved the right (a) to revoke the Trust in its entirety, (b) to 
partially revoke or modify the Trust, and (c) to withdraw from the 
operation of the Trust any part or all of the Trust estate. Moreover, 
under Washington State law, Tom reserves the right at any time to 
amend or revoke the will. Collectively, the rights described in 
the immediately two preceding sentences shall be referred to 
as Tom's "Modification Powers."(421 

Accordingly, Tom's "Modification Powers" include: (1) the right to revoke 

the Trust in its entirety, (2) the right to partially revoke or modify the Trust, (3) the 

right to withdraw part or all of the Trust estate, and (4) the right to amend or 

40 1st (emphasis added). 

41 ld. at 429 (emphasis added). 

42 lit 428-29 (emphasis added). 
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revoke the will.43 Thus, modification of the underlying March TEDRA agreement 

was not an exercise of these "Modification Powers." 

Consequently, the plain language of the March TEDRA agreement 

indicates that the three requirements do not apply to modification of the March 

TEDRA agreement itself. 

As the Karp Beneficiaries point out, this conclusion is consistent with the 

purpose and policies of the TEDRA statute and Washington common law. 

The legislature expressly stated that the "overall purpose" of TEDRA is "to 

provide nonjudicial methods for the resolution of matters, such as mediation, 

arbitration, and agreement."44 Moreover, this appears to be consistent with the 

practice in trusts and estate, as illustrated by the following declaration from 

Professor Karen E. Boxx of the University of Washington School of Law: 

Allowing the parties who initially reached a non-judicial resolution to 
a matter involving a trust or estate to subsequently change their 
agreement regardless of whether the original agreement or a 
memorandum of the agreement was filed with the court is without 
question within the intent and purpose of TEDRA.145l 

The trial court erred when it concluded that the March TEDRA agreement 

could not be modified by the August TEDRA agreement. 

The Linger Beneficiaries argue that the express language placing 

restrictions on modification also encompasses the March TEDRA agreement 

itself. They focus on the words "any exercisti' to argue that the March TEDRA 

43 See id. 

44 RCW 11.96A.01 0. 

45 Clerk's Papers at 537. 
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agreement "explicitly restricted 'any exercise' of Tom's modification powers 

without complying with the modification restrictions." But, as discussed 

previously, the plain language of the March TEDRA agreement indicates that the 

three-step process applies only to Tom's "Modification Powers" over the trust or 

the will. The Linger Beneficiaries' argument to the contrary is not persuasive. 

Second, because we conclude that the March TEDRA agreement could 

be modified by a second TEDRA agreement, we look to the August TEDRA 

agreement to determine if it modified the March TEDRA agreement's 

modification requirements. 

The August TEDRA agreement acknowledged the three requirements 

imposed by the March TEDRA Agreement. It also recognized that TEDRA 

permits parties to execute a written agreement and that upon filling the 

agreement will be the equivalent of a final court order. It then stated: 

5. Amendment. Tom desires, and James desires for Tom, 
to modify Article 8 [of the March 2009 trust instrument] in the form 
of the auached Exhibit A [first amendment to trust] and his Will in 
the form of the attached Exhibit B [first codicil to will]. The Parties 
agree and acknowledge that because the Modification Restrictions 
are imposed solely by virtue of the Agreement between the Parties, 
the Parties agree and represent that they are the sole necessary 
parties and have the power to modify such restrictions by further 
agreement. Additionally, and in any event, by virtue of RCW 
11.96A.230, once this Amended [August TEDRA] Agreement (or a 
summary memorandum of such agreement) is filed, this Amended 
[August TEDRA] Agreement will satisfy the [March TEDRA] 
Agreement's requirement to obtain a court order prior to any 
exercise of Tom's Modification Powers. Accordingly, the 
Parties agree that this Amended [August TEDRA] Agreement 
is a more efficient method of enabling Tom to exercise such 
powers)461 

46 1st, at 437 (emphasis added). 
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Another provision stated: 

b. Amendment. The Parties agree that the [March TEDRA] 
Agreement is hereby amended to provide that notwithstanding any 
provision of the Agreement, Trust or Will, the Parties agree that the 
Trust and Will are hereby amended as of the effective dates of such 
documents in the manner provided in the attached Exhibits A and 
B, respectively. Following the execution of the First Amendment 
and the First Codicil, the Modification Restrictions shall remain in 
full force, subject to further unanimous amendment of the 
PartiesJ471 

Overall, these provisions do not substantively change the three 

requirements in the March TEDRA agreement. Rather, the use of the term 

"satisfy" in the first of the two previous provisions shows that Tom and James 

were not trying to change the March TEDRA agreement's requirements but 

instead, were trying to comply with them. Thus, we consider whether they did so. 

Substantial Compliance 

The next question that we decide is whether Tom substantially complied 

with the modification requirements set forth in the trust and in the March TEDRA 

agreement. By executing the August TEDRA agreement and filing a 

memorandum of this agreement, we hold that he did. 

''The rule is that the settlor of a trust has the power to revoke the trust if 

and to the extent that, by the terms of the trust, he reserved such a power. 

Where the trust instrument specifies the method of revocation, only that method 

can be used."48 

47 li!:_ at 438. 

48 1n re Estate of Button, 79 Wn.2d 849, 852, 490 P.2d 731 (1971) 
(citations omitted). 
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In Williams v. Bank of California N.A., the supreme court held that the 

doctrine of substantial compliance may be sufficient to validate a trust 

amendment.49 The supreme court defined substantial compliance to mean 

"closely in conformance. "50 

There, the supreme court concluded that there was substantial 

compliance to uphold the trust amendment in question. 51 The court stated that 

''the procedure used in adopting the amendment followed rather closely the 

method provided in the trust agreement."52 It also stated that ''there is no 

question concerning intent, requiring unyielding conformance to [the amendment 

provision] in this instance would only frustrate intent."53 

This court also considered the validity of an amendment under the 

doctrine of substantial compliance in the case In re Estate of Tosh.54 There, the 

trust provided that it could be amended by the trustor "by a duly executed 

instrument filed with Trustee."55 The parties attempted to amend the trust by 

"simply inserting a new page six into the previously executed document."56 

49 96 Wn.2d 860,867-68, 639 P.2d 1339 (1982). 

50 kL at 866. 

51 Js;L at 868. 

52~ 

53 Js;L at 866·67. 

54 83 Wn. App. 158, 920 P.2d 1230 (1996). 

55 ~ at 161·62. 

56 kt. at 161. 
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This court acknowledged that "[t]he record establishe[d] the clear intent of 

the trustor to effect an amendment to the trust document, and a reasonable belief 

on his part that he had done so."57 But it also stated: 

[W]e are satisfied that merely substituting a page of a trust 
agreement is not a 'duly executed instrument.' A more formal 
procedure is required. The substituted page was not initialed, 
signed, or witnessed in writing. The date at the bottom of the 
substituted page remained unchanged. No addendum or 
attachment was added to the trust instrument. Indeed, nothing on 
the face of the document indicated that it had been amended.(58l 

In concluding that the amendment in that case was invalid, this court 

distinguished Williams on the basis that "no close conformity occurred" and on 

the basis that in Williams, "the requirements were eventually complied with."59 

This court stated that "[c]lear evidence of both intent and belief cannot substitute 

for actually, or substantially, doing what is required."60 

Here, as we previously discussed in this opinion, Article 3.2 of the trust 

required Tom to give written notice to the trustees. In this case, there is no 

dispute that Tom gave proper written notice of modification of this trust to the 

trustees. Thus, Article 3.2 is not at issue here. 

Article 3.3 of the trust and the will both provide that Tom's right to modify 

was also subject to the requirements of the March TEDRA agreement. This 

agreement expressly required Tom to do three things. First, he had to petition 

57~ 

58 ~ at 162. 

59~ 

23 



No. 69608-4-1 (Consolidated with No. 69702-1·1)/24 

the court for a hearing under RCW 11.96A and "clearly and specifically" set forth 

a particular proposal to exercise his reserved power to modify the March 2009 

trust or will.61 Second, Tom was to provide James with a summons for the 

hearing.62 This included otherwise complying with RCW 11.96A. Third, Tom 

was required to obtain an order approving his exercise of his right to modify.63 

Tom's compliance with these requirements is at issue. 

Rather than utilizing the exact procedures set forth in the March TEDRA 

agreement, Tom and James substantially complied with these requirements by 

executing the August TEDRA agreement and later filing a memorandum of this 

agreement. The record indicates that Tom deemed the procedures utilized in 

August to be a more efficient method for him to modify the trust and will under 

the circumstances. 

In the August TEDRA agreement, the parties expressly acknowledged 

''that Article 3.3 of the Trust and the [March TEDRA] Agreement require Tom to 

[follow the three-step process] in order to exercise his retained right to modify the 

terms of the Trust or Will."64 The August TEDRA agreement also stated: 

5. Amendment. Tom desires, and James desires for Tom, 
to modify Article 8 [of the March 2009 trust] in the form of the 
attached Exhibit A [first amendment to trust] and his Will in the form 
of the attached Exhibit B (first codicil]. The Parties agree and 
acknowledge that because the Modification Restrictions are 

61 Clerk's Papers at 429. 

62 ld. 

63llh 

64 J.!h at 436. 
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imposed solely by virtue of the Agreement between the Parties, the 
Parties agree and represent that they are the sole necessary 
parties and have the power to modify such restrictions by further 
agreement. Additionally, and in any event, by virtue of RCW 
11.96A.230, once this Amended [August TEDRA] Agreement (or a 
summary memorandum of such agreement) is filed, this {August 
TEDRA] Agreement will satisfy the [March TEDRA] 
Agreement's requirement to obtain a court order prior to any 
exercise of Tom's Modification Powers. Accordingly, the 
Parties agree that this Amended {August TEDRA] Agreement 
is a more efficient method of enabling Tom to exercise such 
powers.[65l 

The emphasized language in this provision shows the parties' clear intent 

to satisfy the modification requirements in the March TEDRA agreement. It also 

shows that they believed this to be a more efficient method than petitioning the 

court, conducting a hearing, and obtaining an order entered by a judge. This 

election is completely consistent with the policy of TEDRA, which promotes 

efficiency through nonjudicial methods for resolution of matters.66 

Most importantly, the procedures stated in the August TEDRA agreement 

and followed by the parties substantially comply with those stated in the March 

TEDRA agreement. 

First, Tom elected not to petition for a hearing under RCW 11.96A to 

obtain approval to modify the trust and his will of March 25, 2009. Instead, he 

and James agreed, in writing, to the express terms of the modifications to each, 

as evidenced by both signing the August TEDRA agreement. This agreement 

65 19.:. at 437 (emphasis added). 

66 See RCW 11.96A.01 0 (''The overall purpose of this chapter is ... to 
provide nonjudicial methods for the resolution of matters, such as mediation, 
arbitration, and agreement."). 
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includes as attachments unsigned copies of the first codicil and the first 

amendment to trust, specifying the exact modification to each sought. 

Second, Tom did not provide James with a summons for the hearing 

described in the prior paragraph of this opinion. Instead, Tom and James 

agreed, in writing, that both the will and the trust should be modified in 

accordance with the express terms of the August TEDRA agreement. Because 

the only parties to the agreement stipulated to the result, it is unclear what 

purpose the hearing that the Linger Beneficiaries argue should have occurred 

would have accomplished. We see none. 

Third, there was no hearing and no court order entered by a judge 

approving the modifications. Instead, the parties stipulated, in writing, that the 

procedures of the August TEDRA agreement were sufficient to satisfy the 

requirements of the March TEDRA agreement. 

Significantly, counsel for Tom filed with the court a memorandum 

summarizing this agreement. RCW 11.96A.230(2) states, "On filing the 

agreement or memorandum, the agreement will be deemed approved by the 

court and is equivalent to a final court order . ... "67 Although this 

memorandum is not in the record, the parties do not dispute that it was filed. 

The filing with the superior court of the memorandum made the August 

TEDRA agreement, by operation of law, one "deemed approved by the court" 

and "equivalent to a final court order."68 Accordingly, the final requirement of the 

67 (Emphasis added.) 

68 RCW 11.96A.230. 
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March TEDRA agreement, obtaining a court order, was fulfilled by this filing 

under the plain words of RCW 11.96A.230. 

In sum, the August TEORA agreement between Tom and James 

substantially complied with the provisions of the March TEDRA agreement. 

Although Tom utilized a different method than the one expressed in the March 

TEDRA agreement, the method he utilized closely followed the March TEDRA 

agreement's process. The first amendment to trust, effective as of August 27, 

2009, and the first codicil of even date were not void as a matter of law. 

The Linger Beneficiaries argue that there was no substantial compliance 

with the provisions of the March TEORA agreement. They are wrong. 

First, they argue that the first requirement to petition a court for a hearing 

was not substantially complied with because ''Tom desired that a court would 

review the modifications sought to be made." That is possible. 

But even if we agreed that Tom desired a court to review the proposed 

modifications, it is clear that James reviewed and approved the changes. Why 

court intervention under these circumstances would be required is left 

unexplained. This is particularly true in view of the fact that TEDRA, to which 

Tom specifically referred in both TEDRA agreements, permits an agreement to 

be "deemed approved" on the filing with the court of the memorandum of the 

agreement. 59 In short, TEDRA contemplates that court review of all agreements 

is not required. 

69 See RCW 11.96A.230(2). 
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Second, the Linger Beneficiaries correctly concede that it "is conceivable 

that James' execution of the August TEDRA agreement was substantial 

compliance with the notice provision to James." But they then argue that the 

notice requirement was not met because "all interested parties" must also receive 

notice. 

But the notice requirement in the March TEDRA agreement was imposed 

solely by virtue of the March TEDRA agreement, and it only required notice to 

James. It did not require notice to anyone else. It states that Tom must "timely 

provide[ ] James with a summons for such hearing pursuant to RCW 11.96A.1 00 

(and otherwise compl[y] with the substantive and procedural provisions of RCW 

11.96A)." The Linger Beneficiaries fail to explain how the notice requirement of 

the March TEDRA agreement requires notice to them. Thus, their argument is 

not persuasive. 

Third, they argue that the third requirement in the March TEDRA 

agreement was not substantially complied with because the court did not issue 

an order before the amendments occurred. They also argue that "equivalent" to 

a court order is not the same as "obtaining a court order." This argument makes 

little sense in the context of this discussion about the application of the doctrine 

of substantial compliance. But as we already discussed, there was substantial 

compliance with the court order requirement by the filing of the memorandum of 

the August TEDRA agreement. 

Fourth, the Linger Beneficiaries argue that substantial compliance requires 

"near perfect compliance" and that the changes to the trust "substantially 
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changed Tom's estate plan."· But substantial compliance does not look to the 

substantive changes resulting from the amendment. Rather, it focuses on the 

procedures used to institute those changes.7° Thus, this argument is not 

analytically relevant. 

Lastly, the Linger Beneficiaries make a number of arguments that the 

August TEDRA agreement did not comply with the procedural and substantive 

requirements of TEDRA. For the reasons that follow, we reject these arguments. 

These arguments involve interpretation of the TEDRA statute. When 

interpreting a statute, we seek to determine and follow the legislature's intent.71 

"If the statute's meaning is plain, we give effect to that plain meaning as the 

expression of the legislature's intent."72 

First, the Linger Beneficiaries argue that the August TEDRA agreement 

did not resolve a "matter'' as defined by TEDRA. This is incorrect. 

RCW 11.96A.030(2) states: 

"Matter'' includes any issue, question, or dispute involving: 

(c) The determination of any question arising in the 
administration of an estate or trust ... that may include, 
without limitation, questions relating to: (i) The construction 
of wills, trusts ... and other writings .... 

70 See Williams, 96 Wn.2d at 866. 

71 See Bostain v. Food Express, Inc., 159 Wn.2d 700, 708, 153 P.3d 846 
(2007). 

72 lit 
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The plain words of this definition of "matter" make clear the broad scope of 

this term. There simply is no persuasive argument here that the subject of the 

TEDRA agreement did not fall within this definition. 

Even if we were required to go beyond the plain words that define the very 

broad scope of this term, comments to the Senate Bill by the Washington State 

Bar Association Real Property, Probate & Trust Section support this conclusion: 

The term "matter'' establishes the issues, questions and 
disputes involving trusts and estates that can be resolved by 
judicial or nonjudicial action under the Act. This term is meant to 
apply broadly and is intended to encompass matters traditionally 
within the exclusive province of the courts. This is consistent with 
the overall purpose of the Act, which is to foster nonjudicial 
resolution of issues confronting estates and trusts.f731 

Second, the Linger Beneficiaries argue that Tom did not give notice to or 

obtain the signatures of "all parties" as required by TEDRA. Specifically, the 

Linger Beneficiaries argue that they were entitled to notice under RCW 

11.96A.11 0 and that their signatures were required to create a TEDRA 

agreement under RCW 11.96A.220. They are again wrong. 

RCW 11.96A.11 0 provides that in judicial proceedings requiring notice, the 

notice must be personally served on all parties or the parties' virtual 

representatives. 

73 WSBA REAL PROPERTY, PROBATE & TRUST SECTION, COMMENTS TO THE 
TRUST AND ESTATE DISPUTE RESOLUTION ACT TEDRA § 1 04(1) (RCW 11.96A.030) 
-Matter at 1, (1999), available at www.wsbarppt.com/comments/tedra99.pdf. 
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RCW 11.96A.220 through 11.96A.250 provide "a binding nonjudicial 

procedure to resolve matters through written agreements among the parties 

interested in the estate or trust."74 

Whether the Linger Beneficiaries were "parties" for purpose of the August 

TEDRA agreement is the issue. We hold they were not. 

TEDRA defines a "party'' as any member of a listed category who "has an 

interest in the subject of the particular proceeding .... "75 One of the listed 

categories is ''trust beneficiaries."76 

In In re Estate of Becker, the supreme court looked to the definition of 

"party" in TEDRA and observed that was limited to one '"who has an interest in 

the subject of the particular proceeding."'77 There, the supreme court concluded 

that a surviving spouse who received nothing under the decedent's will was a 

person interested in the decedent's estate for purposes of TEDRA.78 

Here, the Linger Beneficiaries are contingent trust beneficiaries. This 

appears to fall within the category of ''trust beneficiaries." But in order to be a 

"party," the Linger Beneficiaries must also "[have} an Interest in the subject of 

74 RCW 11.96A.21 0. 

75 RCW 11.96A.030(5). 

76 RCW 11.96A.030(5)(e). 

77 In re Estate of Becker, 177 Wn.2d 242, 247, 298 P.3d 720 (2013) 
(quoting RCW 11.96A.030(5)). 

78~ 
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the particular proceeding."79 The statutory language indicates that the interest 

must be a present interest. It further indicates that the interest is specific to the 

"particular proceeding" at issue. The Linger Beneficiaries had no such interest at 

the time of the August TEDRA agreement, which was prior to James's death and 

Tom's death. 

In Pond v. Faust, the supreme court concluded that a court has no 

authority to inquire into the validity of a will prior to the death of the maker, to 

determine the competency of the maker.80 A Florida court cited Pond in 

concluding that a guardian cannot contest the validity of a revocable trust during 

the settlor's lifetime based on undue influence.81 This is because "a revocable 

trust is a unique instrument which has no legal significance until the settlor's 

death."82 This result arises from the same principle announced in Pond. 

Further, California courts have noted a difference in a beneficiary's 

interest in revocable and irrevocable trusts.83 "With the creation of an irrevocable 

trust, trust beneficiaries acquire a vested and present beneficial interest in the 

trust property, and their interests are not subject to divestment as with a 

79 RCW 11.96A.030(5). 

80 90Wash.117, 120-21,155 P. 776 (1916). 

81 Ullman v. Garcia, 645 So. 2d 168, 170 (Fla. Dist. Ct. App. 1994). 

82 kl 

83 See. e.g., Empire Props. v. County of Los Angeles, 44 Cal. App. 4th 
781, 787, 52 Cal. Rptr. 2d 69 (Cal. Ct. App. 1996). 
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revocable trust. Thus, the nature of a beneficiary's interest differs materially 

depending on whether the trust is revocable or irrevocable."84 

Here, it is undisputed that the subject of the August TEDRA agreement 

dealt with Tom's first amendment to trust and his first codicil. It is also 

undisputed that the trust was revocable and that this transaction was conducted 

while the trustor was still alive. Accordingly, the Linger Beneficiaries did not then 

have a legally cognizable interest at the time of the August TEDRA agreement. 

Moreover, because the subject of the proceeding was modification of the trust 

and will, the Linger Beneficiaries fail to show that they had an interest in this 

particular proceeding. 

For these reasons, they were not proper parties for purpose of this 

agreement. 

Finally, we address two other specific concerns that the trial court 

identified when it invalidated the first amendment to trust and the first codicil as a 

matter of law. The court stated: (1) "If this court gives full effect to Tom's intent 

as set forth in the March TEDRA agreement, then it cannot enforce that August 

agreement entered in contravention of the terms of the prior agreement"; and (2) 

"[T]he modifications to the trust and will were made prior to the entry of the 

TEDRA agreement allegedly giving the authority to modify or revoke."85 Each of 

these concerns will be addressed in tum. 

84 kl at 787. 

85 Clerk's Papers at 814-15, 811. 
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First, as discussed earlier in this opinion, the August TEDRA agreement 

stated that it "will satisfy" the March TEDRA agreement requirements. The plain 

language of the August TEDRA agreement indicates that Tom recognized the 

process set out in March and intended to comply with it, using a more efficient 

method. This is not a contradictory intent. 

Second, the trial court concluded that the modifications to the trust and will 

were invalid because they were made prior to the filing of the August TEDRA 

agreement. In reaching this conclusion, the court noted that the memorandum of 

the binding agreement was not filed with the court until February 2, 2010.86 The 

trial court also noted that James did not sign the agreement until September 23, 

2009.87 Neither reason supports the court's conclusion. 

RCW 11.96A.230(1) states that any party "may file the written agreement 

or a memorandum summarizing the written agreement with the court .... " It 

also states that "[f]ailure to complete any action authorized or required under this 

subsection does not cause the written agreement to be ineffective and the 

agreement is nonetheless binding and conclusive on all persons interested in the 

estate or trust."88 

Accordingly, filing is permissive, not mandatory. But even if the 

agreement was not filed until a later date, the plain language of TEDRA shows 

that the filing date is irrelevant to the effectiveness of the agreement. 

86 ld. at 812. 

87 !!;L 

88 RCW 11.96A.230(1 ). 
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Further, although James did not sign the agreement until September 23, 

by its express terms, the August TEDRA agreement expressly states that it is 

effective as of August 27, 2009. The August TEDRA agreement, the first 

amendment to the trust, and first codicil were all effective on the same day

August 27, 2009. 

In sum, the August TEDRA agreement substantially complied with the 

modification process set out in the March TEDRA agreement. Further, it 

complied with the relevant provisions of TEDRA. 

The Karp Beneficiaries argue in the alternative that the August TEDRA 

agreement modified the terms of the March TEDRA agreement and that Tom 

strictly complied with the modification requirements. Because we conclude that 

the August TEDRA agreement between Tom and James substantially complied 

with the provisions of the March TEDRA agreement, we need not address this 

argument. 

RIGHT TO APPEAL 

The Karp Beneficiaries, on behalf of themselves, the estate and the trust, 

argue that the trial court erred when it concluded that the personal representative 

and trustee cannot appeal a summary judgment ruling invalidating the first codicil 

and first amendment to the trust. We agree. 

As a threshold issue, the Linger Beneficiaries argue that the Karp 

Beneficiaries do not have standing to appeal this ruling because it was the trust 

and estate that petitioned for instructions from the court. But this argument 

ignores several facts. 
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First, the Karp Beneficiaries supported the petition for instructions by the 

personal representative of the estate and the trustees of the trust. Thus, they are 

aggrieved parties by virtue of the superior court's order vacating the 

commissioner's ruling.89 Second, their briefing on appeal covers their arguments 

and those of the personal representative and trustees, who also timely appealed 

the orders before us.90 Thus, the standing argument carries no weight. 

For a ruling on a motion for revision, the superior court reviews the 

commissioner's decisions de novo based on the evidence and issues before the 

commissioner.91 On appeal, this court reviews the trial court's ruling, not the 

commissioner's. 92 

Generally, a personal representative has a right to appeal an adverse 

decision in a will contest. The supreme court has stated, ''Where a will is 

contested, whether before or after its probate, it is the duty of the executor to 

take all legitimate steps to uphold the testamentary instrument .... "93 

89 See State v. Taylor, 150 Wn.2d 599, 603, 80 P.3d 605 (2003) (An 
"aggrieved party'' entitled to appeal is "one whose personal right or pecuniary 
interests have been affected."). 

so See RAP 10.1 (g) "In cases consolidated for the purpose of review and 
in a case with more than one party to a side, a party may (1) join with one or 
more other parties in a single brief, or (2) filed a separate brief and adopt by 
reference any part of the brief of another." 

91 In reMarriage of Moody, 137 Wn.2d 979, 992-93, 976 P.2d 1240 
(1999). 

92 In reMarriage of Fairchild, 148 Wn. App. 828, 831, 207 P.3d 449 
(2009). 

93 In re Klein's Estate, 28 Wn.2d at 475. 
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Additionally, the supreme court has held, "A trustee, in his fiduciary or 

representative capacity, is aggrieved by a judgment which threatens the 

continuance of the trust in the form directed by the trustor, whether or not the 

beneficiaries appeal. He is more than a mere stakeholder."94 Trustees "have 

standing and indeed a duty to appeal to protect the integrity and fundamental 

purpose of the trust."95 Further, "A trustee who is a party to an action in 

representative capacity need not have a personal interest in the controversy to 

have a right to appeal if it is his duty to appeal in order to protect the interest of 

those whom he represents."96 

In re Ferrall's Estate, a case from the Supreme Court of California, is also 

instructive.97 There, Faye F. Hamilton petitioned the probate court for an order 

requiring the trustees to pay her certain sums.98 The probate court ordered the 

trustees to pay from the income and corpus of the trust until further notice, and 

the trustees appealed.99 On appeal, the supreme court considered whether the 

trustee could appeal such an order. 100 

94 Retail Store Emps. Union, Local 1001 Chartered By Retail Clerks lnt'l 
Ass'n, AFL-CIO v. Wash. Surveying & Rating Bureau. Wash. Bureau, 87 Wn.2d 
887, 893, 558 P.2d 215 (1976). 

95 khat 894. 

97 33 Cal. 2d 202, 200 P.2d 1 (1948}. 

98 !fhat 203. 

99 khat 204. 

100 ld. 
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The court cited the general rule that ''trustees acting in their representative 

capacities cannot by an appeal litigate the conflicting claims of beneficiaries."101 

But it stated that the rule "has generally been limited, however, to prohibiting 

appeals by a trustee from orders merely determining which beneficiaries are 

entitled to share in a particular fund."102 The court then stated: 

The trustee is permitted to appeal from an order of termination 
in order to give effect to trust purposes that can be served 
only by the continued administration of the trust. An appeal 
by a trustee may be necessary in order to determine whether 
the trial court properly ordered its termination. If such an 
appeal were not allowed, the trial court, when all beneficiaries 
consent, could completely disregard the provisions of the trust, 
even though there is no justification for a deviation from its terms. 
There is no substantial difference in this respect between an order 
that terminates a trust and an order that modifies it contrary to a 
specific provision. In either case the litigation does not involve 
merely the conflicting claims of beneficiaries to a particular 
fund, but concerns the performance of a duty by the trustees 
to protect the trust against an attack that goes to the very 
existence of the trust itself.I103J 

Finally, the court concluded, ''To deny the trustees an appeal under these 

circumstances would render them helpless to prevent invasions of the corpus 

that might defeat the plan of the trustor or even destroy the trust itself ."104 

Here, under Washington law, it is the duty of the personal representative 

of Tom's will to take legitimate steps to uphold the testamentary instrument, 

including the first codicil. 

101 JJ1. 

102 JJ1. 

103 !fLat 205·06. 

104 JQ, at 206. 
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Additionally, the motion for summary judgment was not litigation involving 

conflicting claims of beneficiaries. Rather, the motion for summary judgment 

sought to invalidate the first amendment to the trust as a matter of law. 

Accordingly, the trustee had a similar duty-to protect the plan of the trustor and 

protect the trust itself. 

In sum, both the personal representative and the trustee had a right to 

appeal the order that declared the first amendment to the trust and the first 

codicil null and void as a matter of law. 

The Karp Beneficiaries also rely on TEDRA for the proposition that the 

personal representative and trustee have a right to appeal, but we need not rely 

on this argument to conclude that they had this right. 

The Linger Beneficiaries argue that "if the Trust were permitted to appeal 

the trial court's grant of summary judgment, it would place the Trustees in direct 

conflict with the beneficiaries of the Trust." But, as discussed previously, the 

trustee has a right to protect the plan of the trustor or defend the trust itself. 

The Linger Beneficiaries rely on In re Cannon's Estate to argue that 

"where the dispute is about who has a right to receive, and there is no 

impairment of the estate, the estate itself does not have a right to appeal."105 But 

this is not a dispute about who has the right to receive. Rather, it is a dispute 

about the validity of the first amendment to trust, a testamentary instrument. The 

Linger Beneficiaries' argument is not persuasive. 

105 Respondent's Brief at 46 (citing In re Cannon's Estate, 18 Wash. 101, 
50 P. 1021 (1897)). 
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ATTORNEY FEES 

The Linger Beneficiaries request an award of attorney fees based on 

RCW 11.96A.150. 

RCW 11.96A.150(1) states that "any court on an appeal may, in its 

discretion, order costs, including reasonable attorneys' fees, to be awarded to 

any party: (a) From any party to the proceedings; (b) from the assets of the 

estate or trust involved in the proceedings; or (c) from any non probate asset that 

is the subject of the proceedings." Additionally, the court may consider any 

factors it deems relevant and appropriate which may include "whether the 

litigation benefits the estate or trust involved."106 

Here, the Linger Beneficiaries do not provide any persuasive reason for an 

award in their favor. Accordingly, we deny this request. 

SUMMARY 

To summarize, neither the first amendment to the trust effective on August 

27, 2009 nor the first codicil of even date is void as a matter of law for the 

reasons before us. Tom substantially complied with the modification provisions 

of the trust and the March TEDRA agreement. Moreover, Tom filed a 

memorandum of the August TEDRA agreement, making the agreement one 

deemed approved by the court and equivalent to a court order. This agreement 

also complied with the relevant provisions of TEDRA. 

We do not address the capacity of Tom to either enter into the two TEDRA 

agreements or make the testamentary instruments at issue in this case. Neither 

1oa RCW 11.96A.150(1 ). 

40 



No. 69608-4-1 (Consolidated with No. 69702-1-1)/41 

his capacity nor whether he was subject to undue influence at any relevant time 

is properly before us at this time. These and other issues are to be determined, 

in the first instance, by the trial court on remand. 

We reverse the orders that are before us and remand for further 

proceedings. 

¢tx,J. 

WE CONCUR: 
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p 
Estate of JOHN C. FERRALL, Deceased. ALEX C. 

HAMIL TON, as Guardian, etc., Respondent, 
v. 

BANK OF AMERICA NATIONAL TRUST AND 
SAVINGS ASSOCIATION et al., as Cotrustees, 

etc., Appellants. 

L. A. No. 20562. 

Supreme Court of California 
Dec. 15, 1948. 

HEAD NOTES 
(1) Trusts§ 377--Actions and Proceedings--Appeal. 

An order directing testamentary trustees to pay 
a beneficiary a designated sum per month from the 
income and corpus of the trust until further order of 
court, is appealable under Prob. Code, § 1240, as an 
order "instructing ... a trustee." 
See 25 Cai.Jur. 354; 54 Am.Jur. 490. 
(2) Trusts§ 377--Actions and Proceedings--Appeal. 

Testamentary trustees may appeal from a pro
bate court order directing increased payments to a 
beneficiary out of the income and corpus of the 
trust until further order of court where the benefi
ciary was to receive only such funds in addition to 
income as were deemed necessary by the trustees 
and to receive the entire corpus only in case her 
husband predeceased her or became divorced from 
her, and where to deny the appeal would render the 
trustee helpless to prevent invasions of the corpus 
that might defeat the trustor's plan or destroy the 
trust. 

SUMMARY 
MOTION to dismiss an appeal from a judg

ment of the Superior Court of Los Angeles County. 
Raymond Mcintosh, Judge assigned. Motion 
denied. 

COUNSEL 

Earle M. Daniels, Burdette J. Daniels and Hallam 
Mathews for Appellants. 

Page I 

Potter, Potter & Rouse and Bernard Potter for Re
spondent. 

TRAYNOR,J. 
John C. Ferrall died on October 9, 1940, leav

ing a will, by which he bequeathed one-half of the 
residue of his estate in trust. Following the adminis
tration of the estate a decree of final distribution 
was entered distributing one-half of the residue to 
appellants, Bank of America National Trust and 
Savings Association and George D. Ferrall, son of 
the trustor, as cotrustees and incorporating the pro
visions of the will creating the trust. After making 
provision for the payment of the trust income to 
Faye F. Hamilton, daughter of the trustor, the will 
provided: "If at any time the income from the cor
pus of the trust herein created is insufficient to meet 
the needs of my daughter, Faye F. Hamilton, then 
and in that event, in the sole discretion of the trust
ees herein, the trustees may pay to my said daugh
ter, Faye F. Hamilton, such amounts from the prin
cipal or corpus of the trust sufficient to meet her 
needs, care and comforts." The will further 
provided for the distribution of the trust corpus to 
her in the event that her husband predeceased her, 
or became divorced from her, and for its distribu
tion one-half to George D. Ferrall and one-half to 
his three children in the event that she predeceased 
her husband. 

Faye F. Hamilton, an invalid for many years 
confined to a sanitarium, petitioned the probate 
court for an order requiring the trustees to pay her 
the sum of $10,231.46, which she had expended for 
her care and maintenance, and the sum of $450 per 
month until further order of the court. Notice was 
given to the trustees and all beneficiaries pursuant 
to section "'204 1200 of the Probate Code. The pro
bate court made findings that the estate was 
presently valued at $27,000, that Faye F. Hamilton 
had received approximately $50 per month from the 
trust income, and that her expenses while confined 
to the sanitarium amounted to $400 per month. The 

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works. 



200 P.2d I 

33 Ca1.2d 202,200 P.2d I, 6 A.L.R.2d 142 
(Cite as: 33 Cal.2d 202) 

court also found that her husband had an annual in
come sufficient to support her. The probate court 
denied her reimbursement for funds already expen
ded by her, but ordered the trustees to pay her $400 
per month from the income and corpus of the trust 
until further order of the court. The trustees appeal 
from this order. During the pendency of the appeal 
Alex C. Hamilton, guardian of the person and estate 
of Faye F. Hamilton, was substituted as petitioner 
and respondent in this proceeding. 

Respondent moved to dismiss the appeal on the 
grounds that the order is not appealable and that the 
trustees are not "aggrieved" parties entitled to ap
peal within the meaning of section 938 of the Code 
ofCivil Procedure. 

(I) The order directing the monthly payments 
is clearly appealable within the meaning of section 
1240 of the Probate Code as an order "instructing ... 
a trustee." (See Estate of Keel, 15 Cal.2d 328, 333 [ 
100 P.2d 1045].) 

Respondent contends that only the contingent 
remaindermen, George D. Ferrall and his three chil
dren, are aggrieved by the order directing that the 
payments be made out of the corpus. He therefore 
relies on the rule that trustees acting in their repres
entative capacities cannot by an appeal litigate the 
conflicting claims of beneficiaries. This rule has 
generally been limited, however, to prohibiting ap
peals by a trustee from orders merely determining 
which beneficiaries are entitled to share in a partic
ular fund. ( Bryant v. Thompson. 128 N.Y. 426, 
434-435 [28 N .E. 522, 13 L.R.A. 745]; In re 

Reeves' Estate, 62 S.D. 618 [256 N.W. 113]; Al

berts v. Steiner. 237 Mich. 143 [211 N.W. 46]; In 
re Musser's Estate, 341 Pa. I, 8 [17 A.2d 411]; 
State ex rei. St. l.ouis Union Trust Co. v. Sartorius. 
350 Mo. 46, 55 [164 S.W.2d 356].) Since a trustee 
must deal impartially with beneficiaries (see Scott 
on Trusts § 183), he should not be allowed to parti
cipate in the adjudication of their individual claims. 
Under such circumstances the trustee is therefore to 
be regarded as a mere stakeholder with no duties to 
perform other than to pay out funds to the various 

Page 2 

claimants as ordered by the proper court, and the 
beneficiaries must then protect their own rights. On 
the other hand, it is generally *205 held that a trust
ee may appeal in his representative capacity if it is 
necessary to protect the interests of those whom he 
represents. Thus, since it is the duty of the trustee 
to defend the estate against attacks by third persons 
(see Scott on Trusts, 940), he may appeal from an 
order in their favor that affects the estate as a 
whole. (Stringer v. Young, 191 N.Y. 157, 166 [83 
N.E. 690]; Clay v. Hamilton, 116 lnd.App. 214,221 
[ 63 N.E. 207]; Hendrick v. rV!itchel/, 320 Mass. 
155, 159 [69 N.E.2d 466]; Scott on Trusts, 940; Re
statement of Trusts §§ 178, com. a, and 177, com. 
d; see Estate of Kessler. 32 Cal.2d 367 [ 196 P.2d 
559]; In re Heydenfeldt, 117 Cal. 551, 553 [ 49 P. 
713].) Moreover, a trustee may appeal from a de
cree determining the relative rights of beneficiaries 
if some of them are unascertained or without rep
resentation ( District Bond Co. v. Cannon. 20 
Cal.App.2d 659, 665-666 [ 67 P.2d 1090]; Garrison 

v. Garrison. 354 Mo. 62, 66 [188 S.W.2d 644]; 
Peoples Bank of Bloomington v. Trogdon, 276 
lll.App. 373, 385-386; In re Luscombe 1s Will. 109 
Wis. 186, 193 [85 N.W. 341]; Wo(fv. Uhlemann. 

325 Ill. 165, 185 [156 N.E. 334]), or are not com
petent to act for themselves. ( In re Stevens, 114 
App.Div. 607,614 [ 99 N.Y.S. 1070].) 

It has also been held that a trustee may appeal 
from an order terminating a trust ( Waterbury Trust 
Co. v. Porter, 130 Conn. 494, 500 [35 A.2d 837]; 
Ripley v. Brown, 218 Mass. 33, 35 [105 N.E. 637]; 
see Estate of Hubbell, 121 Cal.App. 38, 40 [ 8 P.2d 
530]; Fletcher v. Los Angeles Trust & Savings 

Bank, 182 Cal. 177, I 85 [ 187 P. 425]; Peoples 

Bank of Bloomington v. Trogdon, supra, 276 
lll.App. 373, 387) or from an order dissolving a 
spendthrift trust, even though all the beneficiaries 
consent to the immediate distribution of the trust 
estate. ( Stein v. La S'al!e Nat. Bank. 328 lll.App. 3, 
5 [65 N.E.2d 216].) 

The considerations involved in the decisions 
permitting a trustee to appeal from an order termin-

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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ating a trust or dissolving a spendthrift trust are also 
applicable here. The trustee is permitted to appeal 
from an order of termination in order to give effect 
to trust purposes that can be served only by the con
tinued administration of the trust. An appeal by a 
trustee may be necessary in order to determine 
whether the trial court properly ordered its termina
tion. If such an appeal were not allowed, the trial 
court, when all beneficiaries consent, could com
pletely disregard the provisions of the trust, even 
though there is no justification for a deviation from 
its *206 terms. There is no substantial difference in 
this respect between an order that terminates a trust 
and an order that modifies it contrary to a specific 
provision. In either case the litigation does not in
volve merely the conflicting claims of beneficiaries 
to a particular fund, but concerns the performance 
of a duty by the trustees to protect the trust against 
an attack that goes to the very existence of the trust 
itself. 

(2) The will in the present case provided that 
Faye F. Hamilton receive the income from the cor
pus during the continuance of the trust, with power 
vested in the trustees, in their sole discretion, to 
provide her with funds from the corpus to take care 
of her needs. It further provided that in the event 
her husband predeceased her, or became divorced 
from her, then the entire corpus of the trust was to 
be distributed to her. Thus, so long as she remained 
married to her husband she was to receive only 
such funds in addition to the trust income as were 
deemed necessary by the trustees to meet her needs. 
To deny the trustees an appeal under these circum
stances would render them helpless to prevent inva
sions of the corpus that might defeat the plan of the 
trustor or even destroy the trust itself. 

The motion to dismiss the appeal is denied. 

Gibson, C. J., Shenk, J., Edmonds, J., Carter, J., 
Schauer, J., and Spence, J., concurred. 

Cal. 
In re Ferrall's Estate 
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